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Duty of care and dignity of risk

Introduction

For the purposes of this policy and procedure Central Highlands and Western Qld Family Support Association
Incorporated shall be referred to by its trading name Yumba Bimbi Support Services (YBSS).

The following policy and procedures have been developed and will be implemented to meet the requirements of the
Disability Services Act 2006, NDIS Act 2013, WHS Act 2011 and the NDIS Quality and Safeguards Commission. 

In particular, the policy seeks to ensure that:

each person accessing YBSS is supported to exercise choice and control over the design and delivery of their
supports and services.
YBSS maximises person centred decision making.
YBSS recognises the importance and value of the dignity of risk
YBSS undertakes person centred approaches to planning to enable each person to achieve their individual goals
and aspirations.

Applicability

When

applies throughout all areas of service provision.

Who

applies to all staff at every level of the organisation and YBSS Board

 

Documents relevant to this policy

Australian Human Rights Commission Act 1986 (Cth)

Disability Services Act 2006 (Qld)

Guardianship and Administration Act 2000 (Qld)

National Disability Insurance Scheme (Code of Conduct) Rules 2018 (Cth)

UN Convention on the Rights of Persons with Disabilities (CRPD)

Work Health and Safety Act 2011 (Cth)

Policy guidelines
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https://www.legislation.gov.au/Series/C2004A03366
https://www.legislation.qld.gov.au/view/html/inforce/current/act-2006-012
https://www.legislation.qld.gov.au/view/html/inforce/current/act-2000-008
https://www.legislation.gov.au/Details/F2018L00629
https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-disabilities.html
https://www.legislation.gov.au/Series/C2011A00137
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YBSS shall ensure that all staff provide a standard of support and care commensurate with their skills, experience and
position that ensures the best outcome for each participant and that respects the Participants’ right to choose.

YBSS believes that all people with a disability have the same rights as other members of society and shall assist people
with disabilities to enjoy the broadest range of life opportunities and experiences, in an environment of care, support,
information and education.

In supporting the fulfillment of personal goals, individuals shall not be prevented from taking reasonable risks and
making mistakes while gaining independence and learning how to make decisions. Participants shall be provided with
the appropriate level of support depending on their skill and experiences. Where appropriate a risk assessment will be
conducted.

YBSS has a duty of care to all Participants and recognises and supports our Participants rights to self-determination,
independence and dignity. YBSS will act to ensure that Participants do not suffer harm or loss either physically,
financially or psychologically due to any action, or inaction by this organisation and its employees.

Principles of duty of care

If it were reasonably foreseeable that a Participant would cause harm to self or to  another person or property and
reasonable action was not taken to avoid or minimise the risk, and harm resulted, a breach of duty of care would have
occurred.

Challenging behaviour – Disability Support Workers have a legal duty to take action to address challenging behaviours
that are harmful to the person or to others. However, a person's duty of care does not require them to do anything
unlawful.

Dignity of risk is the belief that each person with a disability is entitled to experience and learn from life situations
even if these, on occasions, may involve some risk to their well being. Each person with a disability experiencing a risk,
of which they have been informed, is to receive support in the situation.

Duty of care is the obligation to take reasonable care to avoid injury to a person whom it can be reasonably foreseen
might be injured by an act, or omission. It is the basis for civil (court) action.

Negligence is not providing the standard of care required by a staff member's position, qualifications and experience,
and resulting in injury to the person with a disability in a staff member's care. This can result in a civil action against
the staff member and/or the employer.

To establish negligence it must be shown that:

a duty of care exists
there was a breach of duty, meaning the accident could have reasonably been foreseen, and the person failed to
take reasonable steps to prevent the accident from occurring
harm was suffered, and,
the harm was a result of the breach of the duty of care (i.e. there was a relationship between the breach of care
and the harm suffered).

Assault is any harmful or offensive or unwanted touching of another person; any non-trivial touching of another person;
any act intended to arouse fear of touching is also an assault. Accidental touching is not an assault.

Wrongful imprisonment is deliberately confining a person to a particular place. Assault and wrongful imprisonment are
civil wrongs (so that the 'victim' can sue the person/organisation for damages) and criminal offences (the person may be
prosecuted by the police) unless the person can show a defence recognised at law. These defences are:
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Self-defence that is the use of reasonable force or confinement in defence of an actual or imminent attack on a
person or property. An attack is 'imminent' if it is about to happen. Force may not be seen as ‘reasonable’ if it is
more as the minimum needed or if it is disproportionate to the harm being prevented.
Necessity, that is the use of reasonable force on, or confinement of, a person to prevent an imminent and great
danger to a person or to property (eg. grabbing a participant who is about to walk in front of a car).
Free consent by the person who may require behaviour interventions (eg. a restrictive procedure) and who has a
general understanding of the nature of what is consented to. Consent may be withdrawn at any time (eg. If the
person has previously consented to a behaviour management procedure but physically resists it at the time, this
amounts to a withdrawal of consent). If an adult is unable to consent on his or his own behalf, the Guardianship
Tribunal can give a guardian the power of consent.

If an unforeseen incident occurs that creates a crisis, such as attacking another person, urgent actions need to be taken.
Reasonable force or confinement can be used if necessary to prevent harm to a person or property. If this is kept to a
minimum, a defence of 'self defence' or 'necessity'

usually applies. If the situation occurs regularly, a positive behaviour change strategy should be implemented and the
consent of the Guardianship Tribunal may be required.

Maintaining duty of care

All YBSS staff members are to work cooperatively with participants and their authorised representatives to develop
strategies and to identify solutions for issues that challenge duty of care for staff members and dignity of risk for
participants.

This process will involve the following steps:

Identify issues for staff members, the participant and his/her family, other participants and others in the
community.
Provide information to the participant, their family/guardian and staff members about considerations involved in
evaluating the issues. This is to include information that identifies duty of care obligations and the participant's
right to experience and learn from risk taking.
Support Strategies are to be developed in consultation with the participant, family/guardian/advocate and staff
members and are to commence with the least restrictive options for the participant.
Consideration during the development of an Support  Strategies is given to all alternatives to the participant’s
behaviour that will maintain a positive outcome whilst reducing risk/s. Where appropriate a risk assessment will
be conducted.
Staff members are to continue to offer support to participants to assist them to meet his or her individual goals.
Provide education to participants about risks associated with actions and implement risk minimisation strategies.
Any decision-making processes and the implementation of each stage of this process are to be documented in the
participant’s file.
If, at the end of this process, the participant is unable to obtain the necessary skills to carry out the activities
then the duty of care of staff members outweighs the dignity of risk. Therefore the activity cannot proceed and
this must be explained to the participant.
Duty of Care Checklist

assess the Iikelihood and extent of foreseeable harm
assess the likelihood and extent of foreseeable benefit
look for ways that the risk of harm can be minimised without sacrificing the benefit
balance the foreseeable harm against the benefit
document.
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Training and information

YBSS will provide and ensure all staff and volunteers receive information and training  on balancing duty of care and the
dignity of risk. 

YBSS will also provide regular training updates, online training resources, convene discussion forums to ensure staff and
volunteers are informed of duty of care requirements.

Review and history

The review plan, decided by YBSS, is to review this policy every three years.


